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Although not garnering the rallies and applause given to the U.S. Supreme Court’s recent

decisions dealing with the Affordable Care Act or same-sex marriage, the Court’s ruling

considering the scope of the Fair Housing Act is likely to have just as much impact in how

neighborhoods develop and in the choices protected classes of people – such as those

protected by race, disability and familial status - have about where to live.

In Texas Department of Housing Affairs v. Inclusive Communities, Inc., the Inclusive

Communities Project (ICP), a non-profit organization that seeks to promote racial integration in

Dallas, sued a state agency charged with allocating HUD-issued low income housing tax

credits to developers who build low-income housing projects. The ICP accused the Texas

agency of disproportionately allocating the tax credits to properties in poor areas in violation of

the Fair Housing Act of 1968 that makes it illegal to refuse to sell, rent “or otherwise make

unavailable” housing to anyone because of race, sex or other protected categories. Between

1995 and 2009, the state did not award tax credits for any family units in predominantly white

census tracts, and instead awarded tax credits to locations “marked by the same ghetto

conditions that the FHA was passed to remedy,” ICP’s pleading states. ICP did not allege

intentional discrimination, but rather whether the fact that issuance of tax credits within solely

high-poverty areas that results in a disparate impact on minorities is sufficient to show a

violation of the FHA.

Justice Kennedy, writing for the majority, noted that while de jure racial segregation in housing

has been unlawful for over a century, de facto segregation remains. Congress passed the Civil

Rights Act of 1968 and amendments to the Fair Housing Act in 1988 (the Fair Housing

Amendments Act or FHAA) as well as cases applying Title VII of the Civil Rights Act of 1964,

which banned many acts of housing discrimination, as antidiscrimination laws that focus not

just on the “mind-set of the actors” but also on the “consequences of the actions.” By its terms,

the FHA and its amendments were enacted to provide for fair housing and to prohibit unfair

discriminatory housing practices. The Court added: "These unlawful practices include zoning

laws and other housing restrictions that function unfairly to exclude minorities from certain

neighborhoods without any sufficient justification. Suits targeting such practices reside at the

heartland of disparate-impact liability."
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The Court emphasized at some length that the disparate impact test was not formulaic and

must be applied flexibly and specifically expressed concern over the use of racial quotas. The

test must require a “causal link” in a case such as the one before it, between the policy and

discrimination so as to remove “artificial, arbitrary and unnecessary barriers” to housing. The

Court concluded:

Much progress remains to be made in our Nation’s continuing struggle against racial isolation.

In striving to achieve our “historic commitment to creating an integrated society,” we must

remain wary of policies that reduce homeowners to nothing more than their race.

Justice Alito writing for the dissent, joined by Chief Justice Roberts, Justice Thomas and

Justice Scalia, focused on the statutory language “because of race” and concluded that only

intent or motive mattered. As a result, Congress intended to cover disparate treatment — not

claims of disparate impact. Quoting from another case, Alito pointed out: “The Court

acknowledges the risk that disparate impact may be used to ‘perpetuate race-based

considerations rather than move beyond them.’”

This case highlights the equity associated with giving all individuals choices in selecting

appropriate housing rather than focusing solely on their quantity. But calling HUD’s Section 8

program “Housing Choice” is entirely undermined if families really have no choice about where

they are going to live. As importantly, it illustrates the link between affordable housing and land

use planning. The land use choices that planners and housing advocates make that results in

segregation can violate the Fair Housing Act even though it may be entirely inadvertent.
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